A historical sketch: from Bill 4827 to CNJ Resolution 125
In Brazil, starting from the 1990's, interest began to grow concerning the institute of mediation, especially under the influence of the Argentinean legislation enacted in 1995 4 .
Over here, the first lawmaking initiative took shape with Bill No. 4,827/98, arising from a proposal by Congresswoman Zulaiê Cobra, and the initial draft submitted to the House contained a concise text, setting out the definition of mediation and listing some pertinent provisions.
In the House of Representatives, as far back as 2002, the bill was approved by the Commission for the Constitution and Justice and sent to the Federal Senate, where it was given the number PLC 94, of 2002.
However, the Federal Government, as part of the "Republican Package" that followed Constitutional Amendment No. 45, dated December 08, 2004 (known as the "Judiciary Reform"), presented various Bills modifying the Code of Civil Procedure, which led to a new report for PLC 94.
The Substitute (Amendment No. 1-CCJ) was approved, which impaired the initial bill. The substitute was sent to the House of Representatives on July 11, 2006. On August 01 the bill was forwarded to the CCJC, which received it on August 07,. After that, there were no further news of it until mid-2013, when it was once again addressed, probably inspired by the bills already under discussion before the Senate.
The Bill, in its latest version, right away in art. 1 proposed regulating mediation for civil procedural matters, which might take on the following features: a) prior; b) incidental; c) judicial; and d) out-of-court.
Prior mediation could be either judicial or out-of-court (art. 29). In the case of judicial mediation, a request for it would interrupt the statute of limitations and should be completed within a maximum period of 90 days.
Incidental mediation (art. 34), on the other hand, would be obligatory as a rule, in the fact-finding procedure, except in cases of: a) injunctions; b) when the plaintiff or defendant is a public-law entity and the controversy involves inalienable rights (direitos indisponíveis); c) in bankruptcy, judicial recovery and civil insolvency; d) in wills and estate proceedings; e) in writs of entry, claims and adverse possession of real estate; f) in lawsuits for rectification of a public record; g) when the plaintiff opts for the procedure of a special court or arbitration; i) when no agreement was reached in prior mediation held within one hundred and eighty days before bringing the suit.
Mediation should be held within a maximum of ninety days, and if no agreement is reached, the proceeding continues. Thus, mere distribution of the initial petition to the court would interrupt the statute of limitations, would induce lis pendens and produce the other effects set forth in art. 263 of the Civil Procedure Code.
Moreover, if a writ were applied for, mediation would only proceed following examination of this issue by the judge, although the lodging of an appeal against the provisional decision would not harm the process of mediation.
In 2010 the National Council of Justice published Resolution No. 125, based on the premise of the right of access to Justice, laid down in art. 5, XXXV, of the Federal Constitution.
Art. 1 of the Resolution institutes the National Judiciary Policy for handling conflicts of interests, seeking to ensure everyone with the right to resolve disputes by suitable means, making it quite clear that it falls to the Judiciary Branch -not only via a resolution awarded by judicial decision -to afford other mechanisms for the resolution of conflicts, in particular the so-called consensual means, such as mediation and conciliation, while also providing the citizens with attention and guidance.
To achieve these targets, the Courts were to set up Permanent Centers for Consensual Methods of Resolution of Disputes, and install Judiciary Centers for Resolution of Disputes and Citizenship.
The Resolution also addresses qualification of the conciliators and mediators, the registry and statistical monitoring of their activities and management of the Centers 5 .
The Project for the New Code of Civil Procedure
In 2009 a Commission of Jurists was set up, chaired by Justice Luiz Fux, with the aim of presenting a new Code of Civil Procedure.
In record time a Preliminary Bill was presented, converted into a Legislative Bill (No. 166/10), submitted to discussion and examination by a Commission especially constituted by Senators, within the realm of the Federal Senate Commission for the Constitution and Justice.
In December 2010 a Substitute was presented by Senator Valter Pereira, which was approved by the Plenary Session of the Senate with two minor changes. The text was then sent on to the House of Representatives, where it was identified as Bill No. 8046/10 6 .
Early 2011 saw the first initiatives of reflection on the text of the new CPC, broadening the debate with civil society and the juridical milieu, with activities held jointly by the Commission, the House of Representatives and the Ministry of Justice.
In August, a special commission was created to examine the text, chaired by Congressman Fabio Trad.
In the year 2013, under the chairmanship of Congressman Paulo Teixeira, a Substitute was presented in the month of July and an Overall Cumulative Amendment in October. At the moment that this text is being concluded, the activities of revising the text have still to be completed.
In the wording at present available of the Project for a new CPC, we can identify the Commission's concerns with the institution of conciliation and mediation, specifically in articles 166 to 176.
The Project shows special concern with the activity of mediation done within the structure of the Judiciary Branch, although it does not rule out prior mediation or even the possibility of using other means of dispute resolution (art. 176).
In the version initially presented in the House, the fundamental principles of conciliation and mediation were safeguarded, to wit: (i) independence; (ii) neutrality; (iii) autonomy of will; (iv) confidentiality; (v) oral expression; and (vi) informality. In the October, 2013 version (Overall Cumulative Amendment), such principles were omitted.
It is important to stress the relevance of the activity to be conducted by a professional mediator. In other words, the function of mediating should not, as a rule, be accumulated with other professions, such as judges, public defenders and prosecutors.
In art. 166, 3 rd and 4 th paragraphs, the Commission of Jurists, after noting that conciliation and mediation must be stimulated by all the players in the process, established an objective distinction between these two mechanisms. The differentiation comes about through the posture of the third party and the type of dispute.
Thus, the conciliator may suggest resolutions for the dispute, whereas the mediator assists the persons in conflict to identify, by themselves, alternatives of mutual bene-fit. Conciliation is the best suited tool for disputes involving material interests, whereas mediation is recommended in cases where it is sought to preserve or restore ties.
It is important to note that the original version of PLS 166/10 required the mediator to be registered as a member of the OAB (Brazilian Bar Association). The Report and Substitute presented on November 24, 2010 prioritized the understanding that any professional can exercise the functions of mediator.
There will be a judicial record with information on the mediator's performance, indicating, for example, the number of cases in which he/she took part, the success or failure of the activity and the issue involved in the dispute. This data will be published periodically and systematized for statistical purposes (art. 168 of the Project).
The Commission, using some of the provisions already present in the Bill of the Mediation Law, was also concerned with the ethical aspects of the mediators and conciliators, and in this regard made provision for the hypotheses of exclusion of names from the Court's record and providing for the opening of an administrative procedure to investigate the conduct (art. 174).
As to remuneration, art. 170 of the Bill states that a table of fees will be published by the National Council of Justice (CNJ).
As we see, the concern of the Commission is with judicial mediation. The Bill does not forbid prior or out-of-court mediation, but merely opts not to regulate it, making it clear that interested parties may make use of this modality, resorting to the professionals available on the market. We shall first address the text of PLS 517.
The Bills of the Ministry of Justice and the Federal Senate
With CNJ Resolution 125 already in effect, faced with the prospects of regulation of judicial mediation by the new CPC, and given the need to deal with issues concerning the integration between adjudication and self-composing forms, in August 2011 we had the opportunity to submit suggestions to Senator Ricardo Ferraço, then involved with the works of the third edition of the Republican Pact.
We made up a working group alongside Professors Tricia Navarro and Gabriela Asmar and devoted ourselves to the task of drafting a new Preliminary Bill for a Law of Civil Mediation. After examination by the Senate Consultancy, the Senate Bill was pre-sented, taking the number 517 7 , and which is now following the legislative procedure in the Federal Senate.
The Bill works with concepts more updated and adapted to Brazilian reality. For example, in art. 2 it states that "mediation is a decision-making process conducted by an impartial third party, with the aim of assisting the parties to identify or develop consensual resolutions".
With regard to modalities, art. 5 admits prior and judicial mediation, which in both cases may, chronologically, be prior, incidental or even subsequent to the procedural relationship.
Also according to the text of the Bill, the judge must "recommend judicial mediation, preferably, in disputes in which it is necessary to preserve or make good an interpersonal or social relationship, or when the decisions of the parties entail material consequences for third parties" (art. 8).
On the other hand, if mediation should prove unsuitable for resolving that dispute,, the occasion may be transformed into a hearing for conciliation, provided that all of the involved parties agree to it (art. 13).
In closing, without going into the specific questions of the Bill, it is important to stress the intent of making the provisions of the new CPC and CNJ Resolution No. 125 uniform and compatible, regulating the points that still lacked legal treatment. This Bill was given number 405/13 and addresses only out-of-court face-to-face and electronic mediation (on-line mediation).
In the text, mediation is defined in art. 1, sole paragraph, as "the technical activity performed by an impartial third party, with no decision-making power, who, chosen or accepted by the interested parties, hears them and encourages them, without imposing resolutions, seeking to allow them to prevent or resolve disputes by consensual means".
Art. 2 states that any issue that admits a settlement may be the subject to mediation. However, agreements that involve inalienable rights must be addressed in judicial ratification, and if interests of incapable parties are involved, the Public Prosecutor's Office must be consulted before judicial ratification.
Art. 15 determines that mediation is deemed to be instituted on the date in which the initial terms of mediation are signed, while art. 5 states that "the parties interested in submitting the solution of their dispute to mediation shall sign terms of mediation document, in writing, once the conflict has arisen, even if mediation was provided for in a contractual clause."
The final terms of mediation -signed by the parties, their attorneys and the mediator -constitutes an out-of-court title to execution, irrespective of the signature of witnesses (arts. 22 and 23); the parties may request judicial ratification of the final terms of mediation, so as to constitute an out-of-court title to execution.
Lastly, art. 21 authorizes holding mediation via the internet or other form of remote communication.
In May 2013, the Ministry of Justice, through the Secretariat of Judiciary Reform, in partnership with the National Council of Justice, set up a commission of specialists to submit a preliminary bill on judicial, out-of-court, public and on-line mediation 9 .
In its art. 3, the text determines that any issue that addresses available rights or inalienable rights that are subject to a settlement may be the subject to mediation. If the agreements address inalienable rights, they will only be valid after consulting with the Public Prosecutors and going through judicial ratification.
On the other hand, there will be no judicial mediation in cases of: a) filiation, adoption, paternal power, and annulment of matrimony; b) restraint; c) judicial recovery and bankruptcy; and d) injunctive relief. This is, somehow, a consequence of the system adopted by art. 26, "the initial petition will be distributed simultaneously to the court and the mediator, stopping the counting of the statute of limitations and lapse".
As to out-of-court mediation, art. 19 determines that the parties interested in submitting their disputes to mediation are to sign initial terms of mediation, in writing, once the dispute has arisen, even if mediation was provided for in a contractual clause. Also, art 25 states that the final terms of mediation enjoy the nature of an out-of-court title to execution and, once ratified in court, they become a judicial title to enforcement, similar to a final judgment in a court case.
With regard to public mediation, art. 33 authorizes the agencies of the direct and indirect Public Administration of the Federal Union, the States, Federal District and Municipalities, and also the Public Prosecutor's Office and Public Defender's Department, to submit disputes to which they are parties to public mediation.
Thus, public mediation may take place in disputes involving: a) public entities ; b) public entities and a private party; c) homogeneous individual, collective or diffused rights.
Lastly, on-line mediation, as set forth in art. 36, may be used as a means for resolution of conflicts in cases of sales of goods or provision of services via the internet, with the aim of resolving any domestic consumer disputes .
In November 2013, public hearings were scheduled to discuss the three bills and go into the controversial issues that still surround the theme. The Reporter for the subject in the Senate, Senator Vital do Rego, presented a substitute for PLS 517/11, seeking to bring together what is best in the three initiatives. Then, two amendments were presented by Senator Pedro Taques and three by Senator Gim Agnello. The first amend-ment from Senator Taques was accepted in full, and the second, partially. The three amendments presented by Senator Agnello were rejected 10 .
Thus, the final text that was approved and now goes to the House of Representatives is as follows: 
Commission Office Chairman Reporter
This text, on reaching the House, will probably be attached to PL 94/02, which has now been under way for over fifteen years (former PL 4827/98), with no significant evolution. We imagine that a new Substitute will be presented which, once voted, will have to go back to the Senate.
Thinking of a prior and obligatory instance of conciliation, in cases in which only property issues are being discussed, or imposing sanctions for not accepting a reasonable settlement (such as payment of the costs of the proceeding or the attorneys' fees, even if the party is successful, when that amount is exactly what was decided by the judge in the decision), may be valid solutions. They are examples from English law 12 and U.S. law 13 , which deserve to be studied.
But should never be applied in a mediation where there are profound emotional issues -quite often unconscious -that require time, maturity and mutual trust to be exposed and resolved 14 .
However, we are obliged to acknowledge that it is necessary to seek a resolution for cases in which mediation is the most suitable solution, yet rejected by the parties for no plausible reason.
The Judiciary cannot be allowed to be used, abused or manipulated at the whim of litigants who quite simply want to fight or push the dispute to new frontiers.
We reassert here our opinion that the parties should have the obligation to demonstrate to the Court that they have tried, in some way, to seek a consensual resolution for the dispute.
We support, as already stated 15 , expanding the procedural concept of interest to act, welcoming the idea of adaptation, within the binomial need-usefulness, as a way to rationalize the measure of jurisdiction and avoid unnecessary resort to the Judiciary Branch, or even abuse of the right of action.
This view may lead to a difficulty of harmony with the principle that jurisdiction may not be delegated; that the judge may not evade his function of judging, that is to say, if a citizen knocks at the door of the Judiciary, his access shall not be denied or hindered, pursuant to article 5, sub-item XXXV of the 1988 Constitution.
What must be clarified is the fact that a party under jurisdiction requesting measures from the state does not mean that the Judiciary must, always and necessarily, offer a response of imposition, doing no more than applying the law to the case in point 16 . It may be that the judge understands that those parties must be submitted to a conciliatory, pacifying stage, before any technical decision should be issued 17 .
This is made very clear in the legislative bill for the new CPC, to the extent that art. 139 grants the judge a whole series of powers, especially with regard to steering the proceeding, expressly mentioning adaptation and mitigated flexibility as tools for attaining effectiveness.
On this point, obviously the judge's paramount concern will be with the actual pacification of that dispute, rather than with merely rendering a judgment, as a form of technical-juridical answer at the urging of the party under jurisdiction.
If the new CPC requires from the judge absolute fidelity to the Constitutional Principles, converting him/her, beyond question, into an agent of preservation of the constitutional guarantees, on the other hand, it also grants him/her with instruments to acquire profound knowledge of the conflict, encompassing its reasons, albeit-metalegal, so to as to effect its pacification.
In this regard, it is necessary to establish a system balanced between judicial and out-of-court mediation, so as to firmly guarantee access to justice and maintain a Judiciary that is agile, speedy and effective. Once a lawsuit has been filed, just as we have developed a system of filters for repetitive cases, we also have to think of a multi-door system that adapts to each type of dispute.
Another point that strikes me as vital is the construction of a collaborative network 18 , involving the entities of the Judiciary Branch and sectors of organized civil society possessing the structure necessary to offer this service under a regime of cooperation. I am referring to out-of-court registry offices, the public and private universities, professional associations, the Public Defenders and Prosecutors, and Public Advocacy.
Thinking of judicial mediation alone will not resolve the problem of the overload of work that currently presses down on the judges' shoulders. On the contrary, it will most likely cause a new "boom" of cases, just as happened with enactment of the CDC (Consumer Defense Code) in 1990 and institution of the Civil Special Courts, in 1995.
Faced with this, we are obliged to recognize that, before enacting our future law of mediation, we have to build this network and prepare it for the volume of cases to come, in order to avoid the risk of compromising this institution before it even comes into effect.
